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Jurisdictional Determination 

The applicant shall submit one copy of the Preliminary Jurisdictional Report to the United States Army Corps of Engineers (USACE) in accordance with the Checklist to Complete and Submit a Waters of the United States Delineation to the Corps of Engineers for Verification.  The USACE will receive and review this report.  If the report is incomplete for field investigation, the USACE will notify the applicant and request the information required for completeness.  Once the report is deemed complete by the USACE, the applicant will submit a complete copy of the delineation to the Ohio Environmental Protection Agency (OEPA), Division of Surface Water.  The applicant will also provide a copy of the delineation map(s) to the Ohio Department of Natural Resources, Division of Mineral Resources Management (DMRM) and the United States Fish and Wildlife Service (USFWS).  

The USACE will schedule an interagency site investigation with DMRM, OEPA, USFWS, the consultant and applicant within 60 days (weather permitting).  If agency representatives are unavailable, the USACE will conduct the site investigation.  The applicant or consultant shall ensure the wetland and stream jurisdictional limits are marked in the field prior to scheduling a site visit.  During the site investigation, the applicant and the USACE will discuss the verification options that are available to them, including a preliminary and a final jurisdictional determination.  The USACE will describe the impact each of these types of verifications may have on the project and be available to answer any questions the applicant may have.  The interagency site visit will also serve as a pre-application meeting to discuss project impacts, avoidance, minimization, restoration, mitigation and OEPA 401 certification requirements.  The OEPA shall provide notification to the USACE of wetland and stream functional assessment verification. 

The applicant will revise the Jurisdictional Determination (JD) Report, if necessary, and submit any revisions to the USACE for approval.  If significant changes were made to the report or if replacement reports were determined necessary by the USACE, the applicant shall submit two complete copies of the revised report to the USACE, one for the USACE and the other to be sent to the OEPA by the USACE when the JD is verified.  In addition, two extra copies of the final delineation map with all waters on-site correctly identified must be submitted to the USACE for distribution to the DMRM and USFWS when the JD is verified by the USACE.  Upon approval of a final Jurisdictional Determination Report, the USACE will verify the jurisdictional limits of waters of the United States.  A complete copy of the approved delineation and verification letter will be provided to the OEPA. DMRM and USFWS will be provided a copy of the verification letter, as well as the water resource summary tables and delineation mapping.  

Application

Submittal to DMRM: After USACE verification of the Jurisdictional Determination Report, the applicant shall submit to DMRM a mining application that also includes the following additional information:

1) A copy of the USACE Jurisdictional Determination verification letter and JD map; and 

2) Stream, wetland and open water impact summary tables.

Upon receipt of the application, the DMRM will review the application for completeness and, once complete, assign an application number to the project.  The DMRM will notify the USACE of the project number via email.  

Submittal to USACE: The applicant should submit their 404 application to the USACE concurrently with their application submittal to the DMRM.  The following information should be provided to the USACE if the application is submitted for review under either a NWP 21, 49 or 50: 

1) Stream, Wetland and Open Water Impact Summary Tables.

2) Type (rock, sand, dirt, rubble, etc.) and quantity (cubic yards) of dredged or fill material proposed to be discharged into the aquatic environment. 

3) General description of the aquatic environment directly affected, as well as the aquatic resources a reasonable distance downstream.  Summarize results of functional (habitat) assessment (i.e. ORAM, QHEI, HHEI) from Waters of the U.S. Delineation.  
4) Minimal Impact Determination - Information to allow the District Engineer to determine if a project will result in minimal adverse environmental effects on the aquatic environment, both individually and cumulatively.  Compare loss of aquatic functions as a result of proposal with the gain of aquatic functions with compensatory mitigation (required for consideration under NWP 21, 49 or 50).

5) A discussion of how the project has been designed and constructed to avoid and minimize adverse effects to waters of the United States to the maximum extent practicable at the site.  This discussion may include, but is not limited to the following:

i. Demonstration there is not a practicable alternative outside waters of the U.S., including other alternatives that were considered,

ii. Discussion of avoidance and minimization of waters of the U.S., and

iii. Avoidance of high quality waters. 
6) Demonstration that sediment control structures would be located as close as practical to the fill(s) and/or mining area

7) Compensatory Mitigation Plan prepared in accordance with the draft checklist dated March 2009.
8) Cumulative Impacts - Include an evaluation of the impact on the environment that results from the incremental impact of the proposed activity when added to other past, present and reasonably foreseeable future actions regardless of what agency or person undertakes them.  Consider other land disturbance activities and watershed improvement projects within the same watershed as the proposed activity on water quality and aquatic habitat.

9) Five copies of the PCN should be submitted to facilitate interagency coordination.  

The following information should be provided to the USACE if the application is submitted for review under an Individual Permit:  

1) USACE NEPA Requirements in accordance with the NEPA Guidance Document for use in preparation of NEPA documents required by Clean Water Act Section 404 Individual Permits for surface coal mining operations in the state of Ohio within the Huntington District.

2) Clean Water Act 404 Alternatives Analysis prepared in accordance with the checklist dated March 2009.  

3) Plan and cross-section views of the activity, drawn to scale on 8 ½” by 11” paper and reproducible in black and white, for advertisement on Public Notice.  

4) A signed and dated Department of the Army application form.  

In addition, the following information from the DMRM application will be submitted to the Corps:  

	For Surface Mining Applications

· Part 1, Items C (5, 6, and 7)

· Part 2, items A, C, D, F (1, 10, 11), and H

· Part 3, items A, D, E, F, H, I and J

· Engineering designs

· Application & Hydrology map(s)

· Wetland and stream restoration plans
	For Underground Mining Applications 

· Part 1, Items C (5, 6, and 7)

· Part 2, items A, C, D, F (1, 10, 11) and H

· Part 3, items A, D, E, F, H, J, and K

· Engineering designs

· Application & Hydrology map(s)

· Wetland and stream restoration plans


Submittal to OEPA, Division of Surface Water: The applicant should submit their 401 application to OEPA once the USACE has issued the PCN (in the case of NWP evaluation) or has advertised the proposal on Public Notice (in the case of IP evaluation).  The following information should be provided to the OEPA, Division of Surface Water: 

1) Stream, Wetland and Open Water Impact Summary Tables

2) A complete 401 application, including an antidegradation analysis.  The 401 application should be prepared in accordance with the guidance that has been provided by the OEPA.
